THE ATTORNEY GENERAL
OF TEXAS

GROVER SELLERS AuUsSTIN 11, TEXAR

ATTORNEY GENERAL

Honorable Nelson Creeman, Secretary

Texas State Board of Examiners in Qptometry
Ma Jestlc Bulldlng

Sen Antonlo, Texas

Dear Sir: Oplnion No., 0=6552
Re: TUnder the facts stated; the
Board 1ls not authorized to
accept the appllcation of a
person for examination for
llcense to practice optometry
In the state of Texas.

Your recent letter requests this department's opinion

as to whether or not the Texas State Board of Examiners

in Optometry 1s authorlzed to permit an applicant to take an
examinatlon In thls State under the following faect situation.
The appllcant enrolled In a school for optometry in September
1922, graduated from said school In June 1924; at that time
he was not a resldent of the state of Texas and has not been
in the actual practlce of optometry since hls graduation in
1924 from the school of optometry. Applicant 1s now a resi-
dent of Texas and on December 8, 1944, while a resident of
Dallas, Texas; he obtalned a license to practice optometry

In the State of Nebraska; but has not been in actual practice
in that or this State, This, we bellsve, briefly summarizes
the facts stated In your letter, as well as the exhibits at-
tached thereto, requesting thls department®s oplnion on the
facts stated.

The applicant gradiuated from the Needles Institute of
Optometry in June 1924, and at that time under the then
statutes of the State of Texas he would have been eligible
to take the examinatlon.

The 37th Leglslature, 1921, First Called Session, Chapter 51,
page 158, passed an Act defining and regulating the
practice of optometry in Texas and created a board of
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examiners. The (odlfiers of the Revised Civil Statutes of
Texas, 1925, placed the 1921 Act In Chapter 10 of Title 71
of the Revlised Clvll Statutes of 1925, same belng Artlcles
4552~4566, Incluslve, of the Revised Statutes of 1925.

That part of the 1921 Act pertinent to your in-
qulry, being the moted portion of Section 1l of sald Act,
is as followas

"Sec., 1ll. ZEvery person desiring to begin the
practlice of optometry after the passage of this
Act shall make appllcation for llcense by present-
Ing to the secretary of the Board, on blank forms
furnished by the Board, satisfactory evidencs,
varifled by oath, that he or she has 4ttained the
age of twenty-one years, 1s of gocd moral charsc-
ter, has the necessary preliminary education and
has graduated from a school of optometry maintain-
ing a standard whlch meets with the requirements of
gald Board, or has studled optometry in Texas
not less than two years I1n Ghe olflice ol an oplLom-
etrist llcensed under thils Act, before taking the
examinatlon which shall be prescribed by the Board.
o o » the Board shall have authority, at its dls-
eretion, to recognize the llcense which haa been
lasued, after full examlnatlion, by State Board of

” Examiners in Optometry of other states having =
standard of education in optometry satisfactory
to the Texas State Board of Examiners In Optometry
and may issue to such persons a license to practice
optometry In Texas, or in its discretion, may ad-
mit for full examination any person presenting an
unrevoked certiflcate of examlination from the Beard
of Examiners of any other State,

"e o o" (Bmphasis ours)

The above quoted parts of Section 11 were brought
forward into the Revised Civil Statutes of 1925 as Articles
4557 and 4560,

Artlcle 4557 of the original 1925 codificatlion is
as follows:

"Art. 4557, Application for license.--=Whoever
desires to begin the practice of cptometry shall
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make applicatlon for llcense by presenting to the
sacretary of the board, on forms furnlished by the
board, satisfactory sworn evidence that he or she
has attained the age of twenty-one years, 1ls of
good moral character and has gradusted from a
school of optometry maintaining a standard which
meets wibth the reguirements of sald bomrd, or has
studied optometry in Texas not less bthan two years
in the offlce of an optometrist licensed under
this law mefore taking the examlnatlon whlch shall
be prescribed by the board." (Emphasis ours)

~ Artlcle 4560 of the origlnal codification of 1925
1s as follows:

"Art. 4560, Reglprocity. == The board shall
have guthority, at 8 scretlon, Yo recognize

the llcense whlech has been lssued;, after full exam-
Ination, by S8tats Board of Examiners in Optometry
of other states having a standard satlsfastory to
the Texas State Board of Examiners in Optometry

and may lssue to such persons a license to prac-
tice optometry In Texas, or in 1lts discretlon; may
admit for full examinatlon any perscn presenting

an urevoked certificate of examlnatlion f{rom the
Board of Examlners of any other state.”

In 1939, 4cks of the 46th Leglslature, page 360,
Articls 45587 was amended so that 1t read as_follows:

"Every person desiring to practice optometry
in the State of Texas shall be rsquired %o pass
the examination glven by the Texas State Board of
Examiners in Optometry. The appllicant shall make
applicatlion by presenting to the Secretary of the
Board, on forms furnlshed by the Board, satlsfac-
tory sworn evidence that he has attained the age of
twenty-one (28l) years, 1s of good moral character,
1s a cltlizen of the United States, and has at least
graduated from a first grade high school or has a
prelimlnary education equivalent thereto permittlng
matriculation in the University of Texas, and that
he has attended and graduated from a reputable uni-
versity or college of optometry and which meets
with fhe requlrements of the Board, or has studled
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optometry not less than four consecutlve calendar
years in the offlice of an optometrlat llcensed
under this Act. and has the preliminary high school
educatlon provlided for In thls sectlion, before be-
glnning hls studles, and provided that any perason
desiring to qualify in this manner shall flle with
the Board on blanks prescrlbed and furnlished by
khe Board satlafaotory proof, upon the beginnin

of hls studles, as aforesald, within thirty (30
days thereof, and full and complete satlsfactory
proof upon the completlon of hls studles within
thirty (30) days thereof.

"A university of school of optometry is repu-
table wWhose entrance requirements and course ol
Tnatruction are as high as those adopted by the

better class of unlveraslitles and schools of optom-
etry and whose course of lnatruotlon shall be the

equlvalent of not less than four 54} terms of eight
8) months each and approve ¥ e Loard. -
phesis ours) .

And the same 1939 Aot also repealed the reolproclty
provislion of Artlole 48560 so that now ln Texas we do not heve
any optometry reolprocity wlth other states.

Artlcle 4559 wlth reference to the conduct of exem-
Inatlons, notloe, reglstratlion etec, was also amended by the 1839
Act by adding thereto the followlng paragraphs
n

"Provided thet no provlsion of this section
shall apply to any gquallfled person who in good
falth began the study of optometry under the pro-
vislons of Chapter B5l, Acts of the Thirty-~seventh
Legislature, First Called Secclon, prior to the
effeotive date of this Act, and who shall, within
thirty (30) deys after such effectlive date, regls-
ter wlth the Secretary of the Board, under proper
rules of the Board, satlsfaotory proof of the be-
glnning of suoh study, together wlth auoch other
related facts as the Board may require, An§ per=
gon felling to reglster with the seoretary to o
Board &8 nersin provided shall be deemed GO nave
waived &L L rights under Ihe provisions of GREpter
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51, Acts Thirty-seventh Legislature, First Called
Sesslon. Acts 186 C.S. 1921 Do L5693 ACGLS 1939,
Z6th Leg., p. 360, 8, 6." (Emphasis ours)

The same Leglslature, 46th Legislature; H. C. R.
No. 212 found on page 849 of the Acts of the 46th Legislature
passed a concurrent resolutlion stating that the first sentence
of the above quoted paragraph which reads "Provided that no
provision of this sectlon" should have read "Provided that no
provislion of this 4ct."

It cannot be guestlioned but that the State has the
power to set standards or quallifications and lmpose reasonable
restrictions upon those seeklng to practlce a profession and
that these standards or qualiflcatlions can be changed from
time to time. This inherent power of the State exlsts in or-
der to determine the competency or capaclty of persons seek-
ing to engage Iin professlons or callings or those vocatlons
vitally related tp the conserving of the public welfare and
the public safety. It 1ls manifest that the Legislature in-
tended to ralse the requlrements and qualifications of optom-
etrists and that 1t amended the statutes by substituting the
period of required study from two to four years; and since
the appllcant did not preserve hls rights in the matter hils
attempt to do so now comes too late.

It 1s our opinion that since the person named in
your communication has falled to comply with Artlicle 4559 as
amended, his appllicatlon now comes tco late and he, t herefore,
ls prohlbited from taking the examlination,

Trusting that the foregoing fully answers your in-
quiry, we are

Yours very truly
ATTORNEY GENERAL OF TEXAS

By David Wuntch
Azslstant
DW smp/PAM

APPROVED MAY 23, 1945
GROVER SELLERS
ATTORNEY GENERAL OF TEXAS

APPROVED QPINION COMMITTEE
BY GRM, CHATIRMAN



